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IN THE COURT OF APPEALS
STATE OF UTAH
DANIEL F. HARMON, MICHAEL G.
BICK, AND MARY A FOLEMAN,

:

Petitioners

Case No. 930802-CA

v.

Category No.

14

OGDEN CITY CIVIL SERVICE
COMMISSION
Respondent
BRIEF OF PETITIONERS

JURISDICTION OF THE COURT OF APPEALS
The Court of Appeals has Jurisdiction in this matter
pursuant to Utah Code Ann. § 10-3-1012.5 (1992).
STATEMENT OF THE ISSUES - STANDARD OF REVIEW
The issue raised by each of these consolidated appeals is
whether the Civil Service Commission
Jurisdiction

to

determine

whether

of Ogden City has

the

placement

of

a

classified employee at a particular step in a particular range
of the city's pay plan is appropriate under all of the
relevant circumstances.

This issue involves the agencies

application or interpretation of law and the appellate court
should use a correction of error standard, giving no deference
to the agencies interpretation of the law. Savage Indus.,Inc.
v. State Tax Comm'n, 811 P.2d 664, 669-70 (Utah 1991).
1

DETERMINATIVE STATUTES AND RULES
Determinative statutes are Utah Code Ann. § 10-3-1001
through 1013 (1992).

Determinative Rules are the Ogden City

Civil Service Commission Rules and Regulations. Copies of the
determinative statutes and rules are included in the addendum
to this Brief.
STATEMENT OF THE CASE
A.

Nature of the Case

This case involves three employees of Ogden City's
classified service (fire and police employees) who allege that
their placement at a particular step of a particular range of
the city's pay plan was inappropriate for various reasons. A
total of four separate grievances were filed with the Ogden
City Civil Service Commission by the three employees. The two
grievances of one employee were joined and treated as one
matter by the agency.

As a result there are three separate

agency records for this court on appeal.

For clarity the

Michael G. Bick record dated February 17, 1994, shall be
referred to as the "Bick Record"; the Daniel F. Harmon record
dated February 17, 1994, shall be referred to as the "Harmon
Record"; and the Mary A. Folkman record dated April 25, 1994,
shall be referred to as the "Folkman Record."
B.

Course of Proceedings and Disposition

Michael G. Bick ("Bick") filed two grievances with the
Ogden City Civil Service Commission. One was filed on April
2

5, 1993. Bick Record at 1-2. The other was filed on May 3,
1993.

Bick Record at 46-47.

filed his

Daniel F. Harmon ("Harmon")

grievance with the Commission on April 5, 1993.

Harmon Record at 1-2.

The two grievances of Bick were

combined with the grievance of Harmon and certain other
employees by the Commission's pre-hearing conference order
dated May 12, 1993.

Harmon Record at 9-11.

Ultimately a

joint hearing was held on the Bick and Harmon Grievances on
October 18, 1993. Harmon Record at 52-53. At the conclusion
of

the

hearing

the

Commission

took

the matter

under

advisement. Harmon Record at 53. Thereafter on November 16,
1993, the Commission entered its order dismissing the Bick and
Harmon matters on the basis that it did not have jurisdiction
"over the pay issues raised in the grievances." Harmon Record
at 54-59.

This Appeal followed.

Mary A. Folkman

("Folkman") filed her Grievance and

Appeal with the Commission on October 21, 1993.
Record at 1.

Folkman

Ogden city filed a motion to dismiss on the

grounds, among other things, that the Commission was without
jurisdiction to hear Folkman's grievance citing the Harmon and
Bick order as precedent.

The Commission in its order dated

March 14, 1994, ruled that its decision in the Harmon and Bick
matters was controlling, that it therefore did not have
jurisdiction over the subject matter of Folkman's appeal, and
dismissed the same.

Folkman record at 42-44.

appeal followed.
3

Folkman's

Thereafter this court consolidated the appeals of Harmon
and Bick with the appeal of Folkman by its order dated May 10,
1994.
STATEMENT OF FACTS
A.

Harmon and Bick's April 1993 Grievances.

Prior to March 3, 1991, Daniel F. Harmon and Michael G.
Bick were at step nine of the Fire Fighter (FF), range of
Ogden City's Compensation Plan. Bick had been an employee of
the Ogden City Fire Department since October of 1965. Harmon
had

been

an

employee

since

September

1979.

Another

individual, Kevin Hoffman, was also an employee of the Fire
Department

classified

in

the

Paramedics-Lieutenant

(FL)

category of the pay plan. He had been an employee of the Fire
Department since December of 1986.

In March of 1991 Harmon

was promoted to a new rank and classification of Fire Captain
(FC) at step four. In June of 1991 Kevin Hoffman was promoted
to Fire Captain at step seven.

In May of 1992 Bick was

promoted to Fire Captain at step four.
he was promoted

In the case of Harmon

prior to Kevin Hoffman, from the same

promotional exam on which Harmon scored higher, and Harmon had
longer seniority in the Fire Department.

The record doesn't

reflect whether Bick was promoted from the same exam but the
record is clear that Bick had in excess of twenty years
seniority over Kevin Hoffman.

Harmon and Bick were greatly

disturbed by what they considered to be the inequity in their
promotions compared to Kevin Hoffman and they each commenced
4

separate avenues of attempting to remedy the inequities.
Ultimately, they each filed grievances with the Ogden City
Civil Service Commission on April 5,1993.

Bick Record at 1,

2, 3, 51 and 52. Harmon record at 1, 2, 3, 26-33, 72 and 73.

B.

Bick's May 1993 Grievance

John Chug was a paramedic with the Fire Department and
was appointed as an Acting Captain. Because of his placement
in the Paramedic Category of the pay plan he was compensated
at a rate 10% greater than was Bick, who was a full time
Captain. Since Bick was a full time Captain and Chug was only
an Acting Captain, Bick considered this pay differential to be
inequitable. See Bick Record at 46-47. This second grievance
of Bick's was consolidated with Bick's and Harmon's April
grievance and handled as one matter before the respondent
commission.
C.

Bick record at 8-10.

Folkman's Grievance

Prior to July 1, 1993, Mary A. Folkman was a Police
records Clerk assigned to step two, range eleven, of Ogden
City's pay plan. Ogden City implemented a new city wide
classification and compensation plan effective July 1, 1993.
On the effective date of the new pay plan Folkman was on a
leave of absence but she returned to her job on August 15,
1993.

She was assigned to step one range twenty one in the

newly adopted pay plan.
Based upon Folkman's original date of employment, her
5

anniversary date for annual reviews and step increases is in
the Month of May.

Other step one range twenty one employees

junior in seniority to Folkman whose anniversary date occurs
in July through May will be reviewed and promoted to a higher
step prior to Folkman due to the manner in which the new plan
was implemented.

The new plan made no provision for dealing

with these inequities created by reason of the conflict
between the anniversary date of particular employees and the
effective date of the new plan.

The City Administration has

failed and refused to deal with these inequities.

Folkman

record at 23 and 42.

SUMMARY OF THE ARGUMENT
The Civil Service Commission was persuaded that since
state law does not specifically mention the word "pay" as
being among the matters subject to Commission jurisdiction,
then the Commission must not have jurisdiction over any matter
that relates to pay.

Specifically the Commission determined

that it did not have jurisdiction over the issues raised by
Harmon, Bick and Folkman even though their grievances alleged
unfair treatment which ignored considerations of merit and
seniority.
The Commission's narrow view of its jurisdiction is not
in harmony with the purpose of civil service laws in general,
or the Utah civil service laws in particular.

Nor is the

decision in harmony with the Commission's own rules and
6

regulations.

Civil service laws and regulations should be

construed liberally and in harmony as a whole to achieve their
purpose of establishing personnel policies based upon merit
rather than arbitrariness and partisanship.
The Commission's decision defies logic in that the
Commission was faced with allegations that employees were
being treated unfairly without regard to merit or seniority.
Nonetheless the Commission, at the urging of the municipal
employer that the Commission is charged with monitoring,
strained to denominate the issues as "pay issues" over which
it claimed to have no authority.
The Commission's decision should be reversed and the
matters remanded for full hearings on the merits.

ARGUMENT
A.

Rationale of the Commission's decision

The Civil Service Commission, in concluding that it had
no jurisdiction to hear the grievances of Harmon and Bick,
reviewed portions of the applicable state statutes, city
ordinances, and their own rules.

They noted that "the Utah

Code makes reference to the responsibilities of the Civil
Service Commission for examinations, appointments, promotions,
suspensions

and

determinations."

removals,

but

is

Harmon Record at 56.

silent

on

pay

They noted further

that Ogden City ordinances and their own rules limited their
jurisdiction to that conferred on it by state law. Id. They
7

reasoned, therefore, that they had no jurisdiction over the
issues raised in the grievances and appeals of Harmon and
Bick, and later, Folkman. Harmon Record at 54-59; Bick Record
at 29-34; and Folkman Record at 42-44.
It should be noted that in arriving at its original
decision in the Harmon and Bick cases, which it later followed
as its own precedent in the Folkman matter, the Commission was
assisted only by the Ogden City Attorney.
were

not

represented

by

counsel

at

any

proceedings until this appeal was commenced.

Harmon and Bick
stage

of

the

See the Harmon

and Bick Records in their entirety. Ogden City, the employer
that

had

taken

the

action

that

Harmon

and

Bick

were

complaining of, naturally was going to attempt to persuade the
Commission that its personnel action was justified, or better
yet, that the Commission has limited jurisdiction and no
authority to interfere in the matter. See the city's brief at
Harmon Record at 17-25.
Essentially, then, the Commission, at the employer's
urging, took a very narrow view of its jurisdiction. Finding
no express mention of the words "pay", "compensation," or the
like, in the state legislation, it arrived at a decision
eviscerating its own role in the city's civil service.

This

view of its limited authority was erroneous for the reasons
hereafter set forth.
B.

Purpose and Construction of Civil Service Laws.

The fundamental purpose of civil service laws is to
8

establish

a merit

system whereby

employment

in

certain

branches of the public service shall be governed by merit
rather than favoritism, discrimination and such. See 15A AM.
JUR. 2d

Civil Service § 1 (1976).

Civil Service provisions

should be liberally construed to further their purpose of
governing civil service employees on the basis of merit rather
than partisanship:
Constitutional and statutory civil service
provisions should be liberally construed in their
entirety to further their purpose to put positions
in the classified service beyond political control
or the exercise of partisanship and personal
favoritism. Thus, they should be so construed as
to meet the public demand in which they originated
for the removal of employment in the public service
from partisan politics and the placing of it upon
the basis of merit and fitness to be ascertained by
competitive examinations open to all. The rule of
liberal construction will not, however, warrant the
thwarting of express legislative direction by a
resort to judicial construction of its terms.

15A Am. Jur. 2d Civil Service § 5 (1976) (footnotes omitted).
Furthermore, Civil Service provisions should be construed
together as a whole to make a meaningful, harmonious system
working to achieve its purposes:
The civil service law as a whole, and the
rules of the civil service commission made under
its authority, ought, if possible, to be so
construed as to make an effectual piece of
legislation in harmony with common sense and sound
reason. The provisions of the civil service law
are all intended to be operative in the sense that
the whole law should have a harmonious operation
conductive to its object, and should have a
practical application and be applied to people and
affairs in a practical manner.
15A Am. Jur. 2d Civil Service § 5 (1976) (footnotes omitted).
9

In this case the Commission was persuaded by the city to
take a very narrow view of its authority.

This was not in

harmony with the civil service laws of this state, or the
rules of the Ogden City Civil Service Commission adopted in
pursuance thereof.

C.

Utah's Civil Service Law

Utah's civil service laws are codified at Sections 10011013, Chapter 3, Title 10 of the Utah Code. Thereat, the Utah
Legislature has mandated that cities of the first and second
class appoint a civil service commission to supervise and
regulate employment in the police and fire departments, and in
the case of

first class cities, the health department.

Reading Chapter 3 of Title 10 in it's entirety leaves one with
the unmistakable conclusion that it was the intent of the
Legislature to empower the various civil service commissions
to exercise broad and

substantial

jurisdiction over the

employed of those departments.
The Legislature was obviously concerned that the civil
service commissions be wholly independent from other branches
of local government.

This is reflected in the fact that the

Legislature directed that the commissions consist of three
members appointed for six year staggered terms with one term
expiring on June 30th every even numbered year. § 10-3-1003.
Further the Legislature provided that no more than two members
of the commission could be of the same political party and
10

that during their tenure they could hold no other public
office or be a candidate for other public office.

§ 10-3-

1004.

of

The

Legislature

provided

for

removal

the

commissioners only in the case of misconduct or inability or
willful neglect in the performance of duties as determined by
a majority vote by the board of city commissioners after
hearing

§ 10-3-1004.

The Legislature then provided that this independent body
would have sole power to examine applicants for employment to
the police and fire departments and to conduct examinations to
qualify applicants on the basis of merit. § 10-3-1007. They
provided

that

all

places

of

employment

within

those

departments be referred to as the "Classified Civil Service"
and that no appointments be made to that service except in
strict accord with law.
empowered

the

civil

§ 10-3-1002.

service

commissions

The Legislature
to provide

for

promotions on the basis of merit, seniority and standing
obtained by competitive examination.

§ 10-3-1010.

The conclusion is inescapable that in keeping with the
purpose of civil service laws in general, the Utah State
Legislature has attempted

to empower the mandated

civil

service commissions to exercise broad authority over the civil
service. While the enabling laws do not specifically mention
the words "pay" or "compensation", it seems obvious that the
commissions cannot perform their duties without exercising
jurisdiction over pay issues.
11

In fact civil service

commissions commonly exercise jurisdiction over issues of
compensation. See 15A Am. Jur. 2d Civil Service § 48 (1976).
Indeed, when the Utah legislature last examined the issue of
appropriate principles of merit to be considered by a civil
service system, it expressly recognized that civil service
systems should provide for the effective implementation of
"equitable and adequate job classification and compensation
systems, including pay and benefits programs,"

and make

provisions for "a formal procedure for processing the appeals
and grievances of employees" in connection therewith.
Code Ann. § 17-28-2.6 (2) and (7) (Supp. 1994).

Utah

(Enacted by

the Utah Legislature in 1992 in establishing a County Fire
Civil Service System.)
D.

Rules and Regulations of the Commission

In accordance with the authority delegated to it by the
Utah Legislature the Ogden City Civil Service Commission has
adopted rules and regulations governing employment in the
classified service of the city.

A copy of the Commissions

rules and regulations are appended hereto.

In it's adoption

of rules and regulations the commission has obviously under
taken to exercise jurisdiction over issues of pay.

Thus in

defining the term "demotion" the commission has provided: "the
term 'demotion' means a change in employment status from one
class to another having a lower range of pay."

Rule 1-11.

Similarly the commission has defined promotion as "a change in
employment status from one class to another class with a
12

higher range of pay*"

Rule 1-23.

The commission defines

"transfer" as " a change of an employee from one position to
another position in the same class or another class having
similar duties, the same range of pay, and similar employment
standards."

Rule 1-32.

The commission defines "merit" as

"the basis by which individuals are evaluated for entry in the
classified

civil service as an Ogden City employee and

subsequently are evaluated for salary advancement, promotion,
retention or dismissal from the merit service...."

Rule 1-

18. The commission has provided for pre-grievance procedures
and recognized that it has broad jurisdiction over grievances
other than suspensions and discharges by its adoption of Rule
2-9 which reads as follows:
Disputes arising out of the interpretation or
application of these Rules, or other regulations
governing standards, classifications, hours of
work, employment conditions, and the like, shall,
before taking an appeal as allowed in these Rules,
be handled by the employee through established
supervisory channels prescribed by these Rules and
any Administrative Rules issued by the Mayor or the
Department Head.
The Commission has specifically provided for the right of
an appeal to it in the case of making appointments from lists
of eligible employees on promotion such as was the case with
Harmon, Bick and Hoffman when they were promoted from an
eligibility list to the rank of Captain. See Rule 5-15. The
Commission provides for any person in the classified civil
service "who is adversely affected by the administration of
these rules or other administrative actions" to request a
13

review with the appropriate fire or police chief and seek an
investigation and hearing before the chief, with the chief to
make written findings of fact from which the affected employee
may appeal within five days to the commission.

See the

procedure generally outlined in chapter 9 and 10 of the Rules.
In each of the cases on appeal before this court this
procedure was followed and a
the appropriate chief.
at 3.

written decision was issued by

Harmon Record at 43-45.

Bick Record

Folkman Record at 29-32.

E.

Concluding Discussion

It is nonsensical to establish a civil service system
based upon merit and then suggest that the civil service
commission has no jurisdiction over placement of employees at
particular steps of particular ranges, and other compensation
issues.

Compensation issues are the heart of employment

relationships.

If an employer can tinker with an employees

pay at will, then the employee has no protection at all.

In

the case of fire and police employees, the legislature went to
great lengths to establish a system designed for one major
purpose:

protect the employees from arbitrary treatment.

Where is the protection if the Commission has no power to
hear grievances where employees are alleging

that other

employees are being advanced ahead of them without regard to
seniority or merit?

To turn a deaf ear on the allegations of

Harmon, Bick and Folkman because the enabling legislation
fails to expressly specify an appeal process in the case of
14

pay issues is totally contrary to the concept of merit
employees protected by a civil service system.
Perhaps the city and the commission were nervous about
the concept of the Civil Service Commission setting specific
rates of pay for employees of the civil service. But that is
a totally different issue from the one presented by these
appeals.

These appeals involve unfair placement of these

employees at specific levels of the pay scales when compared
with other employees of similar or less merit and seniority.
These are the kinds of issues that civil service commissions
ought to be hearing.

CONCLUSION
The

Ogden

Civil

Service

Commission

erred

when

it

dismissed the appeals of Harmon, Bick and Folkman for lack of
jurisdiction.

This Court of Appeals should reverse the

decisions of the Commission and remand these consolidated
matters back to the Commission for full hearings on the merits
of the grievances that were filed with the Commission.
RESPECTFULLY SUBMITTED this

tenth d^^f^lugust, 1994.

^jfcuSIK S. WARNER^^^
Attorney for P e t i t i o n e r s
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CERTIFICATE OF SERVICE BY MAIL
I hereby certify that on this

day of August, 1994,

I served a copy of the foregoing Brief to Attorneys for
Respondents, Stanley J. Preston and Richard A. Van Wagoner,
and Attorney for Ogden City Frederick Froerer, III, by mailing
it to them by first class mail with sufficient postage prepaid
to the following addresses: Snow, Christensen & Martineau, 10
Exchange Place #1100, P.O. Box 45000, Salt Lake City, Utah
84145; 2484 Washington Blvd., Sjiite #320, Ogden, Utah 84401.

Frank S. Warner
Attorney for Plaintiff
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ADDENDUM
Civil Service Commission Order - Harmon and Bick matters
Civil Service Commission Order - Folkman matter
Utah Code Ann. § 10-3-1001 through 1013 (1992)
Ogden City Civil Service Commission Rules and Regulations
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CIVIL SERVICE COMMISSION
OGDEN CITY, WEBER COUNTY
STATE OF UTAH

GRIEVANCES AND APPEALS OF

]I
|
l

DANIEL F. HARMON (4-2-93),
MICHAEL G. BICK (4-5-93) AND
MICHAEL G. BICK (5-3-93)

|

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDER

A hearing before the Civil Service Commission was held on
October 18, 1993 with all three Commissioners present, the
appellants also being present and representing themselves and
Fredrick Froerer, III, Attorney, present and representing Ogden
City. Based on the testimony and evidence presented at the hearing,
the Commission, being fully advised in the premises, now enters the
following Findings of Fact, Conclusions of Law, and Order.
FINDINGS OF FACT:
1.
Kevin Hoffman was promoted from Paramedic Lieutenant
through the paramedic career path to Fire Captain and placed at
Step 7 in June 1991. Appellant Daniel F. Harmon was promoted from
Firefighter/Driver Engineer through the firefighter career path to
Fire Captain and placed at Step 4 in March 1991. Appellant Michael
G. Bick was promoted from Firefighter/Driver Engineer through the
firefighter career path to Fire Captain and placed at Step 4 in May
1992.
2.

Captain's Harmon and Bick contend that:
a. Their pay rate at Step 4 is unfair compared to Captain
Hoffman's rate at Step 7.
b. Their pay should be adjusted to Step 3 (the top step
in the new pay plan effective July 1, 1993) .
c. Appellants should each receive back pay equal to
remuneration received by Captain Hoffman since he and they have
each been Fire Captains.
d. Appellants pay steps, when converted to the new Ogden
City Pay Schedule on July 1, 1993 were unfair and not appropriate.
e. The Civil Service Commission has jurisdiction and
authority to order Ogden City to pay back pay and adjust appellants
pay steps.
3.

Ogden City contends that:

&*C

a. Pay adjustments for Captain's Hoffman, Harmon and
Bick, when promoted and when converted to the new Ogden City Pay
Schedule on July 1, 1993 were appropriate and followed Ogden City
policy.
b. There is no basis for retroactive pay or change in
steps for Captain Harmon or Captain Bick.
c. The Civil Service Commission does not have
jurisdiction over pay issues for classified employees and therefore
over the issues presented in grievances of Captain's Harmon and
Bick.
4. Ogden City Ordinance No. 54-91 became effective at 12:00
noon January 6, 1992. The ordinance provided for the establishment
of a Civil Service Commission based on Utah Code Section 10-3-1001,
et seq. replacing the previous Civil Service Commission based on
the repealed City Charter form of government. Section 2.52.050 of
the Ordinance provides:
"The civil
service
commission
shall
have
the
responsibility for all examinations and establishing the
classified civil service list, from which appointment and
promotions shall be made for positions in the classified
civil service. The civil service commission shall hear
and decide appeals of members of the classified civil
service who have been suspended or discharged in
accordance with the provisions of Section 10-3-1012 of
the Utah Code or any successor section. The Civil Service
Commission jurisdiction shall be limited to those matters
provided by State law."
5.
The City's Interim Personnel Policies and Procedures
regarding jurisdiction of the Commission on page 41, paragraph B.
1. a. as follows:
f,

a. The Civil service Commission's jurisdiction shall be
limited to :
Hearing and deciding appeals of members of the classified
civil service relative to the following:
(i) Appointment and promotion in the classified civil
service.
(ii) Suspension and discharge of an employee of the
classified civil service.
(iii) Removal of any employee of the classified civil
service for cause, including misconduct, inability or
willful neglect of duty.
The Civil Service Commission jurisdiction shall be
limited to those matters provided by State law."
Other sections of the Interim Personnel Policies and
Procedures provide that grievances not specifically assigned to the
Civil Service Commission or the Employee Appeal Board will be
handled under the Administrative hearing procedures of the City.
6.

The Civil Service Commission Rules and Regulations,

Chapter 3-3 state:
"3-3 Powers and duties The commission shall only have
the authority and power conferred upon it according to
State law."
7. The Utah Code makes reference to the responsibilities of
the Civil Service Commission for examinations, appointments,
promotions, suspensions and removals, but is silent on pay
determinations, as noted in the following key references:
iiio-3-lOOl. Subordinates in police, health, and fire
department to be appointed from list.
The head of each of the police and fire departments
... appoint from the classified civil service list
furnished by the civil service commission all subordinate
officers, employees, members or agents in his department,
and in like manner fill all vacancies in the same."
"10-3-1002. Classified civil service - Employment
constituting.
... No Appointments to any of the places of
employment constituting the classified civil service in
the departments shall be made except according to law and
under the rules and regulations of the Civil Service
Commission..."
"10-3-1007. Examinations.
...Examinations shall be held at such times and
places as the civil service commission shall from time to
time determine, and shall be for the purpose of
determining the qualifications of applicants for
positions..."
"10-3-1010. Promotions - Basis - Certifications of
applicants.
The civil service commission shall provide for
promotion in the classified civil service on the basis of
ascertained merit, seniority in service and standing
obtained by competitive examination, and shall provide,
in all cases where practicable, that vacancies shall be
filled by promotion from the members of the next lower
rank as submit themselves for the examination and
promotion..."
"10-3-1012. Suspension or discharge by department head Appeal to commission - Hearing and decision.
All persons in the classified civil service may be
suspended as provided in Section 10-3-912, or removed
from office or employment by the head of the department
for misconduct, incompetency, failure to perform his
duties, or failure to observe properly the rules of the
department, but subject to appeal by the suspended or
discharged person to the civil service commission.. .The

suspended or discharged person shall be entitled to
appear in person and to have counsel and a public
hearing. The finding and decision of the civil service
commission upon the hearing shall be certified to the
head of the department from whose order the appeal is
taken, and shall be final and immediately enforced by
him."
8. Ogden City Interim Personnel Policies and Procedures make
some references to pay. The reference of most significance in the
instant case is on page 25 and states:
M

C. Salary on Promotion
An employee who is promoted to a higher classification
within his/her career field (i.e. fire, police, etc.)
shall be moved to the first salary step in the new range
or a 5% promotional increase, whichever is greater.
Exceptions to this policy may be made by the Personnel
Officer and the Chief Administrative Officer if
inequities result from promotional salary increase..."
9. The term "promotion" is defined in the Ogden City Civil
Service Commission Rules and Regulations as follows:
"1-23 Promotion
The term "promotion" shall mean a change in employment
status from one class to another class with a higher
range of pay."
CONCLUSIONS OF LAW
1. It is necessary to determine whether the Civil Service
Commission has jurisdiction to hear and render decisions on
grievances concerning pay issues such as those raised by Captain
Harmon and Captain Bick. If the Commission lacks jurisdiction, it
is not appropriate for that body to make decisions or comment on
the merits of the case. However, it is necessary to know about the
issues to determine jurisdiction.
2. The various issues raised in the grievances all lead to
pay matters; i.e., steps within the pay range of Fire Captain, back
pay and adjustments made resulting from the new City Pay Schedule
effective July 1, 1993. Thus, it is pointless for the Commission to
separate and address each individual point unless jurisdiction over
pay issues is clearly established.
3. It is clear that Civil Service Commission jurisdiction is
limited to those matters covered by state law as evidenced by
reference to:
a. Ogden City Ordinance No. 54-91 Section 2.52.050.
b. Ogden City Interim Personnel Policies and Procedures,
page 41, paragraph B.1.a.
c. Ogden City Civil Service Commission Rules and
Regulations 3-3.

4. Ogden City's Ordinance and the City's Interim Personnel
Policies and Procedures, the Civil service Commission Rules and
Regulations and the State Code of Utah all refer to Commission
duties as being primarily in the area of examinations,
appointments; promotions, and discipline involving suspensions and
removals, but make no meaningful reference to pay issues that would
convey responsibility to the Civil Service Commission to resolve.
Where no express statement of jurisdiction over pay issues is
contained in the statute, the Commission concludes that the law
does not allow the Commission to imply or assume jurisdiction.
5. The term "promotion" as defined by the Civil Service
Commission Rules and Regulations means a change in employment
status from one class to another class with a higher range of pay.
The word range is a key point. All fire Captains are in the same
Range, but not all are in the same step. The word step is excluded
from the definition of the term "promotion". Thus, the Commission's
limited jurisdiction and primary purpose is to review and approve
the competitive process regarding hirings and promotions.
6. The exception to salary adjustments on promotion (Ogden
City Interim Personnel Policies and Procedures page 25, paragraph
C.) is an administrative authority rather than a Civil Service
Commission delegation of jurisdiction. The words "...Exceptions to
this policy may be made by the Personnel Officer and the Chief
Administrative Officer..." provide the administration with
flexibility and the exercise of discretionary judgment.
ORDER
IT IS HEREBY ORDERED, based on the foregoing Findings of Fact
and Conclusions of Law, that the Commission does not have
jurisdiction over the pay issues raised in the grievances of
Captain Harmon and Captain Bick and the same are hereby dismissed
for lack of jurisdiction
IT IS FURTHER ORDERED, pursuant to Civil Service Commission
Rules and Regulations 10-11, that these grievances are referred to
Ogden City to be processed pursuant to its Administrative Hearing
Procedure.
DATED November 16, 1993.
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MAILING CERTIFICATE
I hereby certify that I personally delivered or mailed, or
caused to be personally delivered or mailed, postage prepaid, a
true and correct copy of Findings of Fact, Conclusions of Law and
Order this IJtL day of
hlo\^fk\^<
1993 to:
Fredrick Froerer, III, Attorney for Ogden City, 2484 Washington
Blvd-, Ogden, Utah 84401
Daniel F- Harmon 2788 E. 3575 N. Layton, Utah 84040
Michael G, Bick 689 West Harrisville Road Ogden, Utah 84404

Fredrick Froerer, III - #1130
Attorney for Ogden City
2484 Washington Blvd., Suite 320
Ogden, Utah 84401
Telephone: (801) 629-8145
CIVIL SERVICE COMMISSION
OGDEN CITY, WEBER COUNTY, STATE OF UTAH
GRIEVANCE AND APPEAL OF:

MARY A. FOLKMAN
Dated 10-21-93
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ORDER ON OGDEN CITY'S
MOTION TO DISMISS FOR
LACK OF JURISDICTION AND
LACK OF TIMELINESS

A hearing before the Civil Service Commission was held on
February 7, 1994 with all three Commissioners present, the
appellant also being present and represented by Frank S. Warner,
Attorney, and Fredrick Froerer, III, Attorney, present and
representing Respondent• Based on the Memorandum's on file of
Appellant and Respondent and the oral arguments of the attorney's
for both parties, the Commission, being fully advised in the
premises, now enters the following Order on Ogden City's Motion to
Dismiss.
The following facts appear uncontroverted for purposes of
deciding the issues raised in Respondent's Motion to Dismiss.
1.
Ogden City adopted a new compensation plan and pay
schedule citywide effective July 1, 1993.
2. Appellant was on leave of absence on July 1, 1993 and
returned to her job on August 15, 1993.
3. Appellant was Police Records Clerk as a Range 11, Step 2,
under the old pay plan and remained a Police Records Clerk with no
change in duties and was placed in Range 21, Step 1, in the new pay
plan.
4. Appellant's anniversary date for annual reviews and step
increases is in the month of May. Other Range 21 employees junior
in seniority to Appellant whose anniversary date occurs in July
through May prior to Appellant's anniversary date receive a step
increase before appellant due to the manner in which the new pay
1

plan was implemented.
5. Appellant and some other employees, classified and nonclassified, citywide are affected in a similar manner.
6. Appellant made a request to Police Chief Michael Empey to
address and change this policy. Chief Empey and Jeanne Ferrero,
Personnel Officer, delivered a written notice to Appellant on
October 14, 1993 declining authority to make any changes.
7. Appellant filed her appeal with the Commission on October
21, 1993.
The following conclusions of law are controlling in this
matter.
1. Rule 10 - 3 of the Civil Service Commission Rules and
Regulations provide that an Appellant must file their appeal within
five (5) working days after receipt of any final notice or order.
Appellant did this.
2. Nothing in the Utah Code, Ogden City Ordinances or Civil
Service Commission Rules and Regulations confers jurisdiction upon
the Commission to resolve citywide general pay schedule and
compensation plan issues. The jurisdiction of the Civil Service
Commission is limited to that conferred by state law.
3. The Order dated November 16, 1993 of the Commission in the
Appeal of Michael G. Bick dated 5-3-93 is controlling in this
matter due to the substantial similarity between the relevant
facts. Said Order denied jurisdiction.
Based on the facts and conclusions of law, the Commission
hereby orders that Appellants appeal was timely but that the
Commission does not have jurisdiction over the subject matter of
the appeal and therefore appellants appeal is hereby dismissed.

DATED

M 7 fA/

1-4

, 1994.
Ogden City Civil Service Commission
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MOTION TO DISMISS this frH*
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, 1994 to:
Mary A. Folkman, 425 Park Blvd., #1033, Ogden, Utah 84401, and
Frank S. Warner, Attorney, 505 - 27th Street, Ogden, Utah 84403,
and John R. Valdez, AFSCME Local 1004, 385 24th St., Suite 810,
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CITIES AND TOWNS

10-3-928. City attorney's powers and duties — Deputy
public prosecutor.
In cities with a city attorney, the city attorney may prosecute violations of
city ordinances, and under state law, infractions and misdemeanors occurring
within the boundaries of the municipality and has the same powers in respect
to the violations as are exercised by a county attorney, including, but not
limited to, granting immunity to witnesses. The city attorney shall represent
the interests of the state or the municipality in the appeal of any matter
prosecuted in any trial court by the city attorney.
History: C. 1953, 10-3-931, enacted by L.
1977, ch. 48, § 3; recompiled as C. 1953,
10-3-928; 1987, ch. 140, § 1; 1991, ch. 268,
§ 2.
Amendment Notes. — The 1991 amendrnent, effective J a n u a r y 1, 1992, deleted the
Subsection (1) designation and former Subsection (2), relating to appointments of city attorneys as deputy public prosecutors, rewrote the
first sentence, which read The city attorney
.
. , ..
.,
,.
j
may prosecute violations ofc city ordinances and
has the same powers in respect to violations of

city ordinances as are exercised by a county
attorney in respect to violations of state law,
including, but not limited to, granting immunity to witnesses for violations of city ordinances," and added the second sentence.
Compiler's Notes. — See the Compiler's
j^ote following § 10-3-923
Cross-References. - Abatement of public
^ 76-10-806.
nuis
„ , ..
, ,.
..
Election duties ofr city
or town attorney,
J
J
s
s

'

NOTES TO DECISIONS
ANALYSIS

court. Sullivan v. District Court, 65 Utah 400,
237 R 516 (1925).

Notice of appeal.
Right of appeal.

Ri

Notice of appeal.
Attorney retained by a city in an action for
violation of an ordinance was a proper party to
be served with a notice of appeal to the district

£ h t o f appeal.
Since a prosecution under a town ordinance
is a criminal proceeding, a town has no right to
appeal from the judgment of the district court.
Town of Ophir v. Jorgensen, 63 Utah 288, 225
P. 342 (1924).

COLLATERAL REFERENCES
Am. Jur. 2d. — 56 Am. J u r . 2d Municipal
Corporations, Etc. §§ 219 to 225, 282.

C.J.S. — 62 C.J.S. Municipal Corporations
§ 695.

PART 10
CIVIL SERVICE COMMISSION
10-3-1001, Subordinates in police, health, and fire departments to be appointed from list.
The head of each of the police and fire departments of cities of the first and
second class and the health officer in cities of the first class shall, by and with
the advice and consent of the board of city commissioners, and subject to the
rules and regulations of the civil service commission, appoint from the classified civil service list furnished by the civil service commission all subordinate
officers, employees, members or agents in his department, and in like manner
fill all vacancies in the same.
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10-3-1002

History: C. 1953, 10-3-1001, enacted bv L.
1977, ch. 48, § 3.
NOTES TO DECISIONS
Accountability of officers.
A police officer is responsible only to the
head of his department, to whom has been

given the power of his appointment and removaLfrom office. Roe v. Lundstrom, 89 Utah
520, 57 P.2d 1128 (1936).

COLLATERAL REFERENCES
Am. Jur. 2d. — 15 Am. Jur. 2d Civil Service
§ 1 et seq.

C.J.S. — 62 C.J.S. Municipal Corporations
§S 570 to 572, 602, 603, 653, 654, 711 to 717.

10-3-1002. Classified civil service — Employment constituting.
The classified civil service shall consist of all places of employment now
existing or hereafter created in or under the police department and the fire
department of each city of the first and second class, and the health department in cities of the first class, except the head of the departments, deputy
chiefs of the police and fire departments and assistant chiefs of the police
department in cities of the first and second class, and the members of the
board of health of the departments. No appointments to any of the places of
employment constituting the classified civil service in the departments shall
be made except according to law and under the rules and regulations of the
Civil Service Commission. The head of each of the departments may, and the
deputy chiefs of the police and fire departments and assistant chiefs of the
police department shall, be appointed from the classified civil service, and
upon the expiration of his term or upon the appointment of a successor shall
be returned thereto.
History: C.
1977, ch. 48,
Compiler's
from former

1953, 10-3-1002, enacted by L.
§ 3; 1977, ch. 44, § 1.
*
Notes. — This section is derived
§ 10-10-10 and, pursuant to

§ 10-1-115, has been revised to incorporate the
amendment of § 10-10-10 by Laws 1977, ch.
44, § 1.

COLLATERAL REFERENCES
C.J.S. — 62 C.J.S. Municipal Corporations
§§ 570 to 572, 602, 603, 653, 654, 711 to 717.
A.L.R. — Determination as to good faith in
abolition of public office or employment subject
to civil service or merit system, 87 A.L.R.3d
1165.
"

Validity, under Federal Constitution, of regulations, rules, or statutes requiring random or
mass drug testing of public employees or persons whose employment is regulated by state,
local, or federal government, 86 A.L.R. Fed.
420.
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10-3-1003. Commission — Number, term, vacancies.
In each city of the first and second class there shall be a civil service commission, consisting of three members appointed by the board of commissioners. Their term of office shall be six years, but they shall be appointed so
that the term of office of one member shall expire on the 30th day of J u n e of
each even-numbered year. If a vacancy occurs in the civil service commission,
it shall be filled by appointment by the board of city commissioners for the
unexpired term.
History: C. 1953, 10-3-1003, enacted bv L.
1977, ch. 48, & 3.

10-3-1004. Qualifications of commissioners — Salary —
Removal.
Not more than two members of the civil service commission shall at any one
time be of the same political party. No member of the civil service commission
shall during his tenure of office hold any other public office, or be a candidate
for any other public office. Each member shall receive $25 for each meeting of
the commission which he shall attend, but shall not receive more than $100 in
any one month. In case of misconduct, inability or willful neglect in the performance of the duties of the office by any member, the member may be
removed from office by the board of city commissioners by a majority vote of
the entire membership, but the member shall, if he so desires, have opportunity to be heard in defense.
History: C. 1953, 10-3-1004, enacted by L.
1977, ch. 48, § 3; 1977, ch. 39, § 1.
Compiler's Notes. — This section is derived
from former $ 10-10-12 and, pursuant to

^ 10-1-115, has bren revised to incorporate the
amendment of * 10-10-12 by Laws 1977, ch.
39, ^ 1.

10-3-1005. Organization of commission — Secretary — Offices.
The civil service commission shall organize by selecting one of its members
chairman, and shall appoint as secretary one of the available officers or employees of the city, who shall act and serve without additional compensation.
The secretary shall keep a record of all meetings of the civil service commission and of its work and shall perform such other services as the commission
may require, and shall have the custody of the books and records of the commission. The board of city commissioners shall provide suitable accommodations and equipment to enable the civil service commission to attend to its
business.
Historv: C. 1953, 10-3-1005, enacted by L.
1977, ch. 48, * 3.
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10-3-1006. Rules and regulations — Printing and distribution.
The civil service commission shall make all necessary rules and regulations
to carry out the purposes of this part and for examinations, appointments and
promotions. All rules and regulations shall be printed by the civil service
commission for distribution.
History: C. 1953, 10-3-1006, enacted by L.
1977, ch. 48, § 3.

10-3-1007.

Examinations.

All applicants for employment in the classified civil service shall be subject
to examination, which shall be public, competitive and free. Examinations
shall be held at such times and places as the civil service commission shall
from time to time determine, and shall be lor the purpose of determining the
qualifications of applicants for positions. Examinations shall be practical and
shall fairly test the fitness in every respect of the persons examined to discharge the duties of the positions to which they seek to be appointed, and shall
include tests of physical qualifications and health.
History: C. 1953, 10-3-1007, enacted by L.
1977, ch. 48, § 3.

10-3-1008. Appointments from civil service list — Probation period.
In all cases the appointing power shall notify the civil service commission of
each separate position to be filled, and shall fill such place by the appointment
of one of the persons certified by the commission therefor. Such appointment
shall be on probation, and of a character and for a period to be prescribed by
the civil service commission.
History: C. 1953, J 0-3-1008, enacted by L.
1977, ch. 48, § 3.
COLLATERAL REFERENCES
C.J.S. — 62 C.J.S. Municipal Corporations
$ 714.

10-3-1009. Certification of applicants for position — Number — Eligible lists, removal.
Whenever a position in the classified civil service is to he filled, the civil
service commission shall as soon as possible certify to the appointing power
the names of five persons to fill such position from those persons having the
highest standing in the eligible list but a lesser number may be certified when
there is not the required number on the eligible list. If more than one position
is available in the same department, the civil service commission shall also
certify to the appointing power one additional name for each additional posi363
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tion to be filled. All persons not appointed shall be restored to their relative
positions on the eligible list. All persons who have been on the eligible list for
two years without appointment shall be removed therefrom and can only be
returned thereto upon regular examination.
History: C. 1953, 103-1009, enacted bv L.
1977, ch. 48, $ 3; 1979, ch. 29, * 1; 1983, ch.
29, § 1.
COLLATERAL REFERENCES
C.J.S. — 62 C.J S Municipal Corporations
^ 714, 716

10-3-1010. Promotions — Basis — Certification of applicants.
The civil service commission shall provide for promotion in the classified
civil service on the basis of ascertained merit, seniority in service and standing obtained by competitive examination, and shall provide, in all cases where
practicable, that vacancies shall be filled by promotion from the members of
the next lower rank as submit themselves for the examination and promotion.
The civil service commission shall certify to the appointing power the names
of not more than five applicants having the highest rating for each promotion.
History: C. 1953, 10-3-1010, enacted by L.
1977, ch. 48, & 3; L. 1983, ch. 29, § 2.
COLLATERAL REFERENCES
Am. Jur. 2d. — 15 Am Jur 2d Civil Service
* 32

C.J.S. — 62 C J S Municipal Corporations
&*> 573, 602 603, 653, 731

10-3-1011. Temporary employees.
The head of each department, with the advice and consent of the board of
city commissioners, may employ any person for temporary work only, without
making the appointment from the certified list, but the appointment shall not
be longer than one month in the same calendar year, and under no circumstances shall the temporary employee be appointed to a permanent position
unless he shall have been duly certified by the civil service commission as in
other cases.
History: C. 1953, 10-3-1011, enacted by L.
1977, ch. 48, & 3.
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10-3-1012. Suspension or discharge by department head —
Appeal to commission — Hearing and decision.
All persons in the classified civil service may be suspended as provided in
Section 10-3-912, or removed from office or employment by the head of the
department for misconduct incompetency, failure to perform his duties, or
failure to observe properly the rules of the department, but subject to appeal
by the suspended or discharged person to the civil service commission Any
pei son suspended or discharged may, within five days from the issuance by
the head of the department of the order suspending or discharging him, appeal
to the civil service commission, which shall fully hear and determine the
matter The suspended or discharged person shall be entitled to appear in
pei son and to have counsel and a public hearing The finding and decision of
the civil service commission upon the hearing shali be certified to the head of
the department from whose order the appeal is taken, and shall be final and
immediately enforced by him
Htstor*: C. 1953, 10-3-1012, enacted by L.
1977, ch 48, * 3; 1991, eh. 221, * 2
Amendment Notes. — The 1991 arm rui
ment effective April 29, 1991, inserted sus
penrVd as provided in Section 10-3 912, or"

n e a r thr beginning of t h t first sentence in
serted suspended or" before f discharged ' sev
eral times throughout the section and made
minor changes in punctuation and st>le
throughout the section

NOTES TO DECISIONS
Findings of fact.
City civil service commission may adopt the
procedure customary in courts of law of having
counsel for the prevailing party draw proposed
findings of fact, especiali> since procedure h<
fore the commission is generallv less formal
than court procedure Erkman v Civil Serv
Comm'n, 114 Utah 228 198 P 2d 238 Q948»

ANALYSIS

Accountability of police officer
Demotion of policemen
Discharge without notice
Findings of fact
Judicial review
Jurisdiction of commission
Notice of right to appeal
Power of commission
Power of police chief
Whistle blower action
—Exhaustion of administrative remedies
Accountability of police officer.
A police officer is responsible only to the
head of his department, to whom has been
given the power of his appointment and removal from office Roe v Lundstrom 89 Utah
520, 57 P 2 d 1128 (1936)
Demotion of policemen.
Civil servue commission had no power to
compel chief of police to reduce chief of detectives to rank of first class patrolman or detective Hanchett v Burbidge, 59 Utah 127, 202
P 377 (1927)
Discharge without notice.
This statute permits discharge without no
tice or hearing but gives person discharged
right to have discharge reviewed Bodmer v
Police Mut Aid Ass n , 94 Utah 450, 78 P 2d
640 '1938)

Judicial review.
Removal of fireman by territorial board of
police and fire commissioners of Salt Lake City
was, in proper case, judicially reviewable on
certiorari Gilbert v Board of Police & Fire
Comm rs , 11 Utah 378, 40 P 264 (1891), Clark
v Board of Police & Fire Comm'rs 11 Utah
399, 40 P 269 11895)
The power conferred on the commission to
' fullv hear and determine *he matter' brought
before it on appeal is the power to determine
the sufficiencv of the cause of removal and not
simply to adjudge whether the case alleged by
the department head is true It is not the prov
ince of the Supreme Court to interfere with the
exercise of that judgment and direct an order of
affirmance or reversal of the order of dis
charge Supreme Court i& limited to a determi
nation of whether the commission regularlv
pursued the au*hont> contended upon it
Vetterh v Civil Serv Comm n 106 Utah 83
145 P 2 d 792 (1944)
On certiorari to review c n orc^er of a citv civil
service commission upholding the discharge of
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a policeman by the police chief, the Supreme
Court could not disturb the order of the commission unless the latter acted arbitrarily, capriciously or unreasonably. Erkman v. Civil
Serv. Comm'n, 114 Utah 228, 198 P.2d 238
Q948>.
Commission's decision to discharge an employee is subject to review by district court for
abuse of discretion or lack of jurisdiction. Child
v. Salt Lake City Civil Serv. Comm'n, 575 P.2d
195 (Utah 1978).
Jurisdiction of commission.
By law. the civil service commission obtains
cognizance of removal of civil service employees only by appeal to the board from the
action of the department head. Thus, the commission, before there was a matter before it,
could not pass a resolution declaring it would
deny an appeal when and if one were taken.
Thompson v. Civil Serv. Comm'n, 103 Utah
162, 134 P.2d 188 (1943).
Notice of right to appeal.
Due process requires that person discharged
be informed of his right to an appeal and a
hearing before the civil service commission
and of the time limitations upon such right.
Worrall v. Ogden City Fire Dep't, 616 P.2d 598
(Utah 1980).
P o w e r of commission.
The power conferred by this section upon the
commission to "fully hear and determine the
matter" gives authority to determine whether
order discharging a police officer is justified by

conduct of the officer, but substitution of suspension for six months without pay, in lieu of
dismissal, is beyond the power of the commission. Vetterli v. Civil Serv. Comm'n, 106 Utah
83, 115 P.2d 792 (1944).
This section does not give the commission
the power or right to determine whether a person in the civil service1 who has resigned from
his office or employment did so because of duress, coercion, or fear, brought upon him by
head pi department in which he was emploved.
Piercey v Civil Serv Comm'n, 116 Utah 135,
208 P.2d 1123 (1949).
Power of police chief.
Police chief, who dismissed a sergeant for insubordination, pursuant to rules which had
been made by the chief, the dismissal subsequently being affirmed by board of police and
fire commissioners, possessed the power to preclude the sergeant from being entitled to a writ
of mandate to effect his reinstatement in service. Ebhnger v. Pratt, 14 Utah 107, 46 P. 763
a 896).
Whistle blower action.
—Exhaustion of administrative remedies.
A discharged government employee is not required to first exhaust his administrative remedies pursuant to this section before commencing an action under the whistle blower statute
(Title 67, Chapter 21). Hatton-Ward v. Salt
Lake City Corp., 182 Utah Adv. Rep. 44 (Ct
App. 1992).

COLLATERAL REFERENCES
Am. Jur. 2d. — 56 Am. Jur. 2d Municipal
Corporations, Etc. S§ 309 to 336.
C.J.S. — 62 C.J.S. Municipal Corporations,
§§ 577 to 581, 602, 604 to 608, 653, 737.
A.L.R. — Pre-employment conduct as
ground for discharge of civil service employee
having permanent status, 4 A.L.R.3d 488.
Removal of public officer for misconduct during previous term, 42 A.L.R.3d 691.
Determination as to good faith in abolition of

public otTice or employment subject to civil service or merit system, 87 A.L.R 3d 1165.
Sexual misconduct or irregularity
as
amounting to "conduct unbecoming an officer,"
justifying officer's demotion or removal or suspension from duty, 9 A.L.R.4th 614.
Rights of state and municipal public employees in grievance proceedings, 46 A.L.R.4th
913.

10-3-1012.5. Appeal to district court — Scope of review.
Any final action or order of the commission may be appealed to the Court of
Appeals for review. The notice of appeal must be filed within 30 days of the
issuance of the final action or order of the commission. The review by Court of
Appeals shall be on the record of the commission and shall be for the purpose
of determining if the commission has abused its discretion or exceeded its
authority.
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History: C. 1953, 10-:M012.5, enacted by
L. 1991, ch. 221, * 3.
Effective Dates. - Laws 1991, ch 221 be-

10-3-1104

came effective April 29, 1991, pursuant to
Utah Const, Art VI, Sec To

10-3-1013. Annual and special reports by commission.
The civil service commission shall in December of each year make an annual report to the hoard of city commissioners and shall make as many special
reports as the board of city commissioners .shall request.
History: C. 1953, 10-3-1013, enacted by L.
1977, ch. 4b, fc 3.

PART 11
PERSONNEL RULES AND BENEFITS
10-3-1101, 10-3-1102. Repealed.
Repeals. — Sections 10-3-1101 and 10-31102(1, 1977. ch 48,^ 3), relating to pension
and health or termination benefits and the ere-

ation and administration of retirement system&, were repealed by Laws 1983, ch 324,
^ 12

10-3-1103. Sickness, disability and death benefits.
(1) The governing body of each municipality may maintain as to all elective
or appointive officers and employees, including heads of departments, a system for the payment of health, dental, hospital, medical, disability and death
benefits to be financed and administered in a manner and payable upon the
terms and conditions as the governing body of the municipality may by ordinance or resolution prescribe.
(2) The governing bodies of the municipalities may create and administer
personnel benefit programs separately or jointly with other municipalities or
other political subdivisions of the State of Utah or associations thereof.
History: C. 1953, 10-3-1103, enacted by L.
1977, ch. 48, § 3.
COLLATERAL REFERENCES
Am. Jur. 2d. — 56 Am Jur 2d Municipal
Corporations, Etc H 258, 263

C.J.S. — 62 C J S Municipal Corporations
^ 727.

10-3-1104. Library personnel — Monthly wage deductions
and matching sums — Time of inclusion.
(1) The librarians, assistants and employees of any public library may, at
the discretion of the board of directors of the library, be included within and
participate in the pension, retirement, sickness, disability and death benefit
system established under Section 10-3-1103. In the event the librarian, assistants and employees of the municipality are included within and participate
in the system, there shall be deducted from the monthly wage or salary of the
librarian, assistants and employees and paid into the system, a percentage of
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MUNICIPAL GOVERNMENT

10-3-1209

PART 10
CIVIL SERVICE COMMISSION
10-3-1012. Suspension or discharge by department head
— Appeal to commission — Hearing and decision.
COLLATERAL REFERENCES
AX.R. — First Amendment protection for
law enforcement employees subjected to dis-

charge, transfer, or discipline because of
speech. 109 A.L.R. Fed. 9.

PART 11
PERSONNEL RULES AND BENEFITS
10-3-1107. Cost of living adjustment — Price index used.
(1) The governing body of each municipality may, in their discretion, adopt
a plan to allow any person who qualifies under this part to receive a cost of
living adjustment in that person's monthly retirement allowance. The adjustment allowed shall be a percentage, not to exceed 100%, of the sum as would
restore the full purchasing power of each person's original unmodified pension
allowance as it was in the calendar year in which the retirement giving rise to
the pension occurred.
(2) The amount necessary to restore the full purchasing power of the
original unmodified pension allowance shall be computed from the consumers
price index published by the United States Bureau of Labor Statistics.
(3) Adjustments may be effective as of the date of this act or at any
subsequent date set by the governing body. A municipality may choose to pay
any per cent to the maximum amount provided that such percentage be paid
to all qualified persons equally.
History: C. 1953,10-3-1107, enacted by L.
1977, ch. 48, § 3; 1993, ch. 4, § 39.
Amendment Notes. — The 1993 amend-

ment, effective May 3, 1993, made stylistic
changes in Subsection (1).

PART 12
ALTERNATIVE FORMS OF MUNICIPAL GOVERNMENT
10-3-1209. Council-mayor and council-manager form defined.
COLLATERAL REFERENCES
Utah Law Review. — Kyrie Elaison: A Constitutional Amendment Is No Panacea for the

Prayer in City Council Meeting Dilemma, 1992
Utah L. Rev. 1385.
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INTRODUCTION
Utah State Law directs that all appointments and promotions in the
classified service of the City shall be made subject to the rules
and regulations of the Civil Service Commission.
Classified
service consists of all places of employment in the police and fire
departments.
It is also intended by these Rules to provide a working policy of
personnel administration within which both the employees in the
classified service and administrators can cooperate on a friendly
basis with complete assurance that all personnel problems will be
settled upon their merits and that all interested parties,
including the public, will have just and equitable treatment.
These Rules
Annotated.

are authorized

by

Section

10-3-1006, Utah

Code

CHAPTER 1
DEFINITIONS
1-1
Application of Definitions
For the purpose of these Civil Service Rules, the words and phrases
defined in this chapter shall have the meanings in this chapter
ascribed to them, unless it is apparent from the content that a
different meaning is intended.
1-2
Appointing Authority
The term "appointing authority" as used in these rules refers to
the police chief and the fire chief or such chief's appointee who
has been authorized by the Mayor to appoint and to remove
subordinates in such department.
1-3
Appointment
The term "appointment" means the designation of a person, by due
authority, to become an employee in a position as provided for in
these rules.
1-4
Certification
The term "certification" means the official notification to the
appointing authority of those qualified candidates who may be
appointed to a vacant position in the classified service.
1-5
Class or Class of Positions
The term "class or class of positions" means a group of positions
established sufficiently similar in respect to duties and
responsibilities that the same descriptive class title may be used
to designate each position allocated to the class, that the same
entrance qualifications may be required of incumbents in the class,
that the same tests of fitness may be used to choose qualified
employees, and that the same range of pay may be made to apply with
equity under the same, or substantially the same, employment
conditions.
1-6
Class Specification
The term "class specification" means a written statement describing
the duties, responsibilities, and entrance qualification standards
of a class of positions.
1-7
Class Title
The term "class title" means the designation given under these
Rules to a class and to each position allocated to the class.
1-8
Classification Plan
The term "classification plan" means the plan of classification and
grading of all positions in the classified service.
1-9
Classified Service
The term "classified service" shall consist of all places of
employment now existing or hereafter created in or under the police
department and the fire department except the head of said

departments, deputy chiefs of said departments and assistant chiefs
of the police department.
1-10
Commission
The term "commission" shall mean the Ogden City Civil Service
Commission.
1-11
Demotion
The term ••demotion" means a change in employment status from one
class to another having a lower range of pay.
1-12
Director
The term "director11 shall mean the Management Services Department
Director, or the Director's deputy, appointed by the Mayor.
1-13
Disciplinary Probation
The term "disciplinary probation" shall mean a condition in which
a classified employee with permanent or regular status is placed on
probation for disciplinary reasons.
1-14
Eligible
The term "eligible" means a person whose name is on an appropriate
eligible list and who is not ineligible for appointment for other
reasons.
1-15
Eligible list
The term "eligible list" means a list of the names of persons who
are qualified under the law and these regulations for appointment
to a position in the classified service, is listed in the order of
their estimated merit and fitness for each position.
1-16
Employee
The term "employee" shall mean a person who is legally an incumbent
to a position or who is on authorized leave of absence and whose
position is held pending his or her return, and means an officer,
or person in the classified service.
1-17
Examination
The term "examination" means an oral and/or written test or tests,
and the evaluation of the results thereof, or an unassembled
evaluation of experience and training used to determine the
eligibility and the relative merit and fitness of candidates for
appointment to a position in the classified service.
1-18
Merit
"Merit" is the basis by which individuals are evaluated for entry
in the classified civil service as an Ogden City employee and
subsequently are evaluated for salary advancement, promotion,
retention or dismissal from the merit service. It represents an
individual's objectively demonstrated worth to the City, the value
of the employee's attributes and capacities, not his or her
personal characteristics, political affiliation, gender or any
other non-service related factor.

1-19

position

The term "position11 means a group of current duties and
responsibilities assigned by competent authority, requiring fulltime or part-time employment of one person.
1-20
Position Description
The term "position description" means a written statement
describing the duties, responsibilities, and entrance qualification
standards of a class of positions.
This term is used
interchangeably with "class specification".
1-21
Probationary Period
the term "probationary period" shall mean a working test period
during which an officer or employee is required to demonstrate
fitness for the class to which appointed by actual performance of
the duties of the position, before the employee's appointment shall
be deemed to be permanent or regular.
1-22
Probationary Status
The term "probationary status" shall mean the status of any
employee who has been regularly appointed from an eligible list,
but who has not completed the probationary period provided in these
Rules. This term does not apply to regular employees placed on
disciplinary probation.
1-23
Promotion
The term "promotion" shall mean a change in employment status from
one class to another class with a higher range of pay.
1-24
Provisional Employees
The term "provisional employees" shall mean an employee who has
provisional status.
1-25
Provisional Status
The term "provisional status" shall mean the status of an employee
who has been appointed to fill a position for which no eligible
list exists and which status exists for a term limited as provided
by these Rules.
1-26
Reclassification
The term "reclassification" means a change in allocation of an
individual position, not necessarily the employee assigned to the
position, by raising it to a higher class, reducing it to a lower
class, or moving it to another class at the same level on the basis
of a substantial change in the kind, difficulty, or responsibility
of duties assigned to such position. Reclassification shall not be
construed as a promotion or demotion.
1-27
Regular Employee
The term "regular employee" means an employee successfully
completing the original probationary period and having regular
status under these Rules.

1-28
Regular Status
The term lfregular status1* means the status under these Rules of an
employee in a position in the classified service to which he or she
has been appointed as provided in these Rules, for which he or she
has successfully completed the probationary period, and has been
accepted as a permanent employee in such position.
1-29
Rules
The term "rules1* refers to the Civil Service Rules of Ogden City.
1-30
Suspension
The term "suspension1* shall mean the temporary separation from the
service without pay of an employee.
1-31
Test
The term "test" shall mean and include:
a.

Assembled test: a written# oral, performance or physical
test at a specified time and place at which applicants
are required to appear for competitive testing under
supervision, and/or

b.

Unassembled test:
An evaluation or an appraisal of
training, experience, work history, or any other means
for evaluating
other relative qualifications of
applicants without the necessity for their appearing at
a specified place.

1-32
Transfer
The term "transfer" shall mean a change of an employee from one
position to another position in the same class or another class
having similar duties, the same range of pay and similar employment
standards.

CHAPTER 2
GENERAL PROVISIONS AND PROHIBITIONS

2-1
Objective
It is the objective of these Rules to establish, in compliance with
applicable general law, a system of administrative policies and
procedures by which appointment to, promotion, discipline, and
continued employment within the classified service of Ogden City
shall depend on honest, efficient, loyal, energetic, and generally
meritorious service to the City and its inhabitants in accordance
with the highest standards of public ethics, morality, and
workmanship. To that end, it is intended to protect the honest and
efficient public servant from adverse discriminatory action,
whether from political or any other improper motive, and thus to
secure for the people of Ogden City the services of honest,
efficient, and experienced public servants. At the same time, it
is intended that the administrative officers shall have ample
authority to correct where possible, and to remove when necessary
dishonest or inefficient employees without placing upon the
administrators an impractical or unfair burden in discharging such
unpleasant public duties.
The objective and intent, in its
essence, is to establish such personnel policies and procedures as
will insure to the people of Ogden the maximum in honest and
efficient public service by attracting to and retaining in the
City's classified service the most meritorious employees available.
2-2
Application of Rules
These Rules shall apply to every employee in the classified service
as defined by State law.
2-3
Obligations
All officers, and all employees in the classified service shall
render honest, efficient, and economical service in the performance
of their duties subject to the penalties invoked by these Rules.
2-4
Cooperation
Every officer and employee in the municipal service shall cooperate
with the Civil Service Commission and the Director in order to
fulfill completely the objectives and purposes of State law and
these Rules.
2-5
Conditions of Employment
No one shall be required as a condition of employment, appointment,
transfer, promotion, or retention in the services, to join any
organization or association of employees.
2-6
Basis for Appointment, Promotion, Transfer, Retention,,
Dismissal

Appointment, promotion, demotion, transfer, retention in, or
termination of services with the c l a s s i f i e d service w i l l be made on
the basis of merit and efficiency.

2-7
Administrative Rules to be Equitable
All administrative rules and regulations with respect to hours of
work, vacation, attendance regulation and leaves of absence for any
cause for employees in the classified service, and the order and
manner in which layoffs shall be effected, and similar matters of
personnel administration shall be fair and equitable and shall have
general application as to all employees within a given class
insofar as such equal application is practical, having due regard
to the primary objectives of these Rules and the efficiency of the
service.
2-8
Discrimination Forbidden
No person in the classified service of the city or seeking
employment in the classified service of the City, shall be
appointed, promoted, reduced, removed, or in any way favored or
discriminated against because of race, political or religious
opinion or affiliations, color, sex, national origin or physical
handicap.
2-9
Grievance Between Labor and Management
Disputes arising out of the interpretation or application of these
Rules, or other regulations governing standards, classifications,
hours of work, employment conditions, and the like, shall, before
taking an appeal as allowed in these Rules, be handled by the
employee through established supervisory channels prescribed by
these Rules and any Administrative Rules issued by the Mayor or the
Department Head.
2-10
Records
The Director shall maintain a service record for each employee in
the service of the City showing the name, title of position held,
the department to which assigned, salary, changes in employment
status, and such other information as the Mayor or the Commission
may require.
2-11
Destruction of Records
Public records shall be maintained or destroyed in accordance with
applicable State law.
2-12
Notification of Address
All employees, including those on leave of absence, are required to
keep the Director informed as to their current home address at all
times.
2-13
Violation of Rules. Dismissal Disqualifies
Violation of any of these or other administrative rules or orders
or any other conduct prejudicial to the good order, discipline, or
efficiency of the service shall be grounds for dismissal or other
less severe disciplinary action. Any person dismissed for cause
may be ineligible for appointment to a position in the classified
service for a term of five years. A lesser penalty of suspension,
disciplinary probation, or demotion may be imposed as provided in
these rules.

2-14

gervicg

Whenever in these Rules, service of any document is required, said
service may be made as provided for service of summons by the Utah
Rules of Civil Procedure.
Service may also be made by the
employee's
supervisor,
the
Director
or
the
Director's
representative provided the employee served provides written
acknowledgement of being served.
Service may also be made by
depositing a copy of the document to be served, addressed to the
officer or employee at the employee's last known address as
disclosed by the City's records with first class postage pre-paid
thereon and registered or certified by the postal authorities.
Where any party is represented by an attorney, service of any
paper, pleading, or notice, provided for in these Rules may be made
upon such party by serving his attorney.
2-15
Time
Time shall commence to run for reviews or appeals from the date the
order appealed from is served on the employee and in the event
service is made by mail, at the expiration of three (3) calendar
days from the date of deposit in the City post office. Time within
which to act, as provided in these Rules shall be computed by
excluding the first day and including the last, unless the last day
is a holiday, Saturday or Sunday, in which case such days are also
excluded and the expiration date shall be the end of the next day
which is not a Saturday, Sunday, or legal holiday.
2-16
Separability of Provisions
If any rules, subdivision, sentence, clause or phrase of these
Rules is for any reason held to be invalid, such decision shall not
affect the remaining rules, subdivisions, sentences clauses or
phrases.

CHAPTER 3
COMMISSION
3-1
Organization—Quorum
The Civil Service Commission shall consist of three members
appointed according to State law. The Commission shall select a
chairman and any two members shall constitute a quorum.
3-2
Secretary to the Commission
An officer or employee of the City shall be appointed by the
Commission to serve as secretary to the Commission. It shall be
the duty of the secretary to keep a minute book containing minutes
of all meetings of the Commission and, as soon as practical after
each meeting of the Commission, to file a copy thereof with the
City Recorder, provided the minutes shall be approved by the
Commission before filing. The minutes, after approval, and the
copy thereof, shall be public records.
3-3
Powers and Duties
The Commission shall only have the authority and power conferred
upon it according to State law.

CHAPTER 4
RECRUITMENT OF PERSONNEL TO THE CLASSIFIED SERVICE
4-1
Recruitment—Publicizing Position Announcements
The Director shall publicize each announcement of position openings
in the classified civil service to the end that the best available
persons will be attracted to the service of the City.
Each
announcement shall be publicized for a minimum of five (5) working
days unless the Commission shall direct otherwise.
4-2
Content of Examination Announcements
Each position announcement shall specify the class title, the
nature of the work to be performed, the pay rate or range for the
class, the minimum or desirable qualifications, the closing date
for the filing of applications, and the place and manner of filing
applications.
The Director may, in addition, add such other
information as deemed advisable.
4-3
Application forms
Application forms for employment shall be provided by the Personnel
Office. The application form shall solicit such information as
conforms with state and federal law, however, enough information
must be presented so as to determine the eligibility of the
applicant. Any knowingly false statements made on the application
form or on resumes shall be grounds for rejection of the applicant,
and may be grounds for discharge after employment.
4-4
Notice of Accepted Applicants
Each applicant accepted for examination shall be notified in
writing by mail, in person, or by telephone of the exact place,
date and hour of the examination, if an assembled examination is to
be used.
4-5
Disqualification of Applicants
A.
The Director may refuse to examine an applicant, or after
examination, may disqualify such applicant, remove his or her name
from an eligible list, or refuse to certify any eligible on an
eligible list if the applicant:
1.

Is not a citizen of the United States where the job or
position involves security;

2.

Does not possess the minimum qualifications required for
the class;

3.

Is physically unfit for the performance of the duties of
the specific class;

4.

Has been convicted of a felony or a misdemeanor involving
moral turpitude within a period of five years;

5.

Has willfully made any false statements of any material
facts in the application or has practiced or attempted to
practice any deception or fraud in the examination or in
securing eligibility for appointment;

6.

Has used or attempted to use political pressure or
bribery to secure an advantage in establishing
eligibility for an examination or appointment;

7.

Has within the last five years been dismissed from Ogden
City employment for cause;

8.

Has directly or indirectly obtained information regarding
examinations to which, as an applicant, he or she was not
entitled;

9.

Has failed to submit the application correctly, or within
the prescribed time limits;

10.

Has otherwise violated provisions of these regulations.

B.
Whenever an applicant is disqualified, notice of such action
with a statement of the reason shall be mailed to the applicant.
A disqualified applicant shall have the right to an appeal under
the provisions of these Rules.

CHAPTER 5
SELECTION OF PERSONNEL
5-1
Objective
The procedures for selection for appointment to the service shall
be impartial, of a practical nature, and shall be related to those
matters which fairly test the relative merit, fitness and ability
of the persons
examined
to
discharge
the duties and
responsibilities of the class to which they seek appointment* In
any examination in which the Director deems it desirable to do so,
there may be included a qualifying test and a minimum qualifying
standard. No question in any examination shall relate to political
or religious opinion or affiliations or to any other subject matter
deemed to be inappropriate or illegal by federal or state law.
5-2
Examinations—Director Exofficio Chief Examiner
In order to effectuate the provisions of the Rules so adopted, the
Director or the Director's appointee shall also serve as Chief
Examiner in examination procedures provided for in these Rules.
5-3
Subjects and Types of Tests
As the Director may determine, examinations may consist of written,
oral, performance, or physical tests, any combination thereof, or
any other method which will test fairly the qualifications of
applicants; including the review of an applicants work experience
and training.
5-4
Written Tests
A written test or tests may be used to measure the knowledge,
ability, judgment, personality, emotional stability, aptitude,
and/or alertness of candidates insofar as such traits are related
to ability to perform the work in a class or series of related
classes.
5-5
Oral Tests
An oral test may be used to evaluate the personal fitness,
experience and training, knowledge, capacity and judgment of
candidates.
In considering personal fitness, it shall be
appropriate to evaluate pertinent personality traits, but the
evaluation shall be done on a basis which is as objective as
possible.
5-6
Performance Tests
Performance tests may be given to obtain from candidates samples of
the work of the kind involved in the class of service to which
appointment is sought, to rate the work results, speed, and
accuracy of performance.
5-7
Physical Test
A physical test may be given, and may consist of competitive
exercises or events designed to measure agility, strength,
coordination, or fitness as they specifically relate to the
physical attributes reasonably necessary to perform the duties and

responsibilities of the position applied for. It is in addition to
the medical examination made by physicians.
5-8
Experience and Training
Competitive evaluation may be made of the relevance, level,
recency, progression and quality of experience and education
offered by candidates.
This may be done in an oral or an
unassembled manner. Reports of superiors, former employers and
educational institutions may be considered in this process.
5-9
Medical Examination
An examination by a competent examining physician may be required
of any candidate before and/or immediately after certification for
appointment. The Director, with the advice and consent of the
appointing authority, may establish different physical or medical
standards for differing types of work. Failure of a candidate to
achieve the minimum prescribed
standard will result in
disqualifications for appointment to the specific class.
The
medical examination shall include a drug and/or alcohol screen
consistent with the City's fitness for duty policy.
5-10
Conduct of Tests. Examiners and Compensation
The Director, with the approval of the Chief Administrative
Officer, may contract with any responsible organization or
individual for preparation and scoring of tests. In the absence of
such a contract, the Director shall be responsible for the
performance of such duties. The Director shall arrange for the use
of public buildings and equipment for the conducting of tests and
shall render or secure such assistance as shall be required in
connection with the tests, including the selection, appointment,
and use of boards of special examiners when deemed desirable by the
Director in any phase of the testing process. City officers and
employees, acting on such boards, shall serve without additional
compensation. Otherwise, such special examiners may be paid their
reasonable expenses, and/or a daily fee at a rate to be approved by
the Mayor.
5-11
Disqualifying Offenses
At the discretion of the Director, candidates may be disqualified
and rejected for any of the following reasons:
A.

Possession in the examination room of any paper, book or
memorandum, or anything else which might be of use or
assistance in the examination, other than as permitted by
the Director. Such articles shall be surrendered to the
examiner in charge before the beginning of the
examination.

B.

Willfully copying, looking over the work of another
candidate or attempting to do so, or permitting any
candidate to copy or look over any examination sheet or
material in possession of a candidate.

C.

Willfully attempting to indicate identity on any
examination paper, except as instructed to do so by the
examiner in charge.

D.

Tardiness in reporting for the examination or failure to
appear at a scheduled examination.

5-12
Qualifying Grades and Weighing of Parts of Examination
The Director may, at his discretion, determine a minimum grade for
any part or parts of an examination. Any candidate who fails to
attain at least this minimum grade shall be considered to have
failed the examination, and shall not be examined on any further
parts, if any are planned.
Each part or test of the total examination shall be graded
independently.
This grade shall be multiplied by the weight
assigned to such test; the resulting products shall be added; the
total of the products shall be divided by the total weight of all
subjects in the examination, and the resulting quotient shall be
the general average used in determining the order in which the
names of candidates shall appear on the eligible list. All tests
shall use a composite scale of 100 points for final weighted
averages.
5-13
Notification of Results
Each candidate taking a written examination shall be given written
notice either mailed to the address as shown on the application or
personally delivered, of the results, the final rating, and if
successful, of the applicants relative position on the eligible
list. Any candidate shall have the right to inspect his or her own
test paper within fourteen (14) calendar days after notification of
results and thereafter only upon order of the Commission. An error
in grading or rating, if called to the attention of the Director
within fourteen (14) calendar days after the mailing of notices of
results of examination, shall be corrected. Correction shall not,
however, affect certification or appointment previously made.
5-14
Promotional Tests
As the needs of the service require, promotional tests may be
conducted from time to time and may include, in addition to the
types of tests listed in these Rules, evaluations of performance
for the city and accomplishments in special training courses.
Candidates from within the classified service shall be given first
consideration for promotion or appointment to a position of higher
rank if they possess the minimum employment qualifications as set
forth in the position description.
Candidates from all other
sources possessing the minimum qualifications will be considered if
there is not a sufficient number of suitable candidates to compile
a list of certified eligibles as provided in Chapter 6 of these
Rules. Continuous service with Ogden City in present grade or
position may be a factor in promotional examinations, and the
weight to be given shall be established for each examination by the
Director, but shall not exceed one tenth of the total weight of all
subject.

5-15
Appeals
Any action in connection with the announcement, holding or scoring
or examinations, the preparation or cancellation of eligible lists,
disqualification of application, removal from eligible list, and
the making of appointments from such lists, is subject to appeal as
provided in these Rules.
5-16
Eligible Lists—Description
As soon as possible after the conclusion of an examination, the
Director shall prepare an eligible list consisting of the names of
persons successfully passing the examination and ranking high
enough to be included on the eligible list. The names shall be
arranged in order of final ratings received, from the highest score
down to the lowest qualifying score. The final rating shall be
determined by the total of the scores received by each candidate
for each part of the examination, based upon the relative value
assigned to each part of the examination before it was given.
Whenever identical final ratings are received, names shall be
arranged in the order of the scores on the part or parts of the
examination which were assigned the greatest weight.
5-17
Life of Eligible List
Eligible lists shall become effective upon certification by the
Commission that the list was legally prepared and represents the
relative ratings of the names appearing thereon. Eligible lists
shall remain in effect one year unless sooner canceled by the
Commission, and may be extended by the Commission for additional
six month periods. No list shall remain in effect for more than
two years. At any time during the effective term of an eligible
list, the Director may add thereto names of new eligible qualified
by the giving of another examination. These new names shall be
added and merged with the existing list in order of final ratings
of those added and those already on the list.
5-18
Continuous Testing
Whenever the^irector^finds that the need exists in S&9 cla^ss or
class of positions, he may establish continuousexamnationV for
any iuch class or cYass of\positions. Notice yaf^F^tmouncement^of
continuous examinations shall be made in the^^ame manner as tor
other regularly scheduled examinations. HowefTer, on aiid after the
advertised date of/tnfevexamRation, quali£dfeti applicants may make
application and take such \ examinatiop^on any designated pay
thereafter durincy the remainder of ^fHie Continuous examination
trsonnec Department or other suitable
period in the office of the
quarters.
Continuous examinations mustb£ rateds,in £he chronologipal ordJer in
whiah they arife held. w-^ccessful^c^didates i n continuous
examinations stiall be pierced upon a coilsoHjiated eligible lfst as
soon \as their/rating^/are determined/ Suchscandidatjes shall be
placed\on the cor^lidated eligibly7list in tte ordfer of their
relativ^jexcelLef(ce as deter^aip^a by their x£^nal composite
examination g^ade. Except as provided, the regulatib^applicable
to open competitive examinations shall apply to ^continuous

examinations. Certification and appointment of persons on the
consolidated eligirfc^e list may take n>€t6e at any time during and
after the continuous>^xamination pepiod.
A continuous examinatiorkfor a specific class of work will be given
until the Director finae £ttat an eligible list containing a
sufficient number of names)*£o fill anticipated vacancies has been
created.
The Director may determine the length of time to be elapsed before
a candidate may ripply for an examination for which he or she
failed to qualify^as an eligible.
The provisions of this section shali^ not apply to promotional
examinatiqjas.
5-19
Disqualification and Removal from List
Names of eligibles may be removed from an eligible list by the
Director for any of the following reasons:
A.

Inability of postal authorities to deliver first
class mail to the eligible within a reasonable
time.

B.

Conviction of a felony or a misdemeanor involving
moral turpitude, or general misconduct.

C.

Proof to the satisfaction of the Director of fraud
or false statements in the application, or of
fraudulent or improper conduct in connection with
an examination.

D.

Probationary appointment to a position in the class
in which the eligible list was established, or for
which the list is deemed suitable by the Director.

E.

Certification for appointment to a vacancy three
times without appointment.

F.

The request or death of the eligible.

G.

Failure to appear or to arrange for an interview
with the appointing authority within a reasonable
designated
time
after
notification
of
certification.

H.

Refusing
an
appointment
without
satisfactory to the Director.

a

reason

5-20
Restoration of Names to Eligible List
Names which have been removed from eligible lists may be restored
by the Director for the duration of the list for either of the
following reasons:

Acceptance of a satisfactory excuse for a previous
disqualification or removal from an eligible list.
Acceptance of a satisfactory excuse for nonappearance for interview with the appointing
authority after certification.

CHAPTER 6
APPOINTMENT TO THE CLASSIFIED SERVICE
6-1
Manner of Filling Vacancies
Except as herein otherwise provided, all vacancies in the
classified service shall be filled by re-employment, transfer, or
appointment from eligibles certified by the Director from an
appropriate eligible list, if available. In the absence of persons
eligible for appointment in these ways, provisional appointments
may be permitted in accordance with these Rules.
6-2
Certification of Eligible List for Appointment
Whenever a vacancy is to be filled, other than by transfer or
demotion, the appointing authority shall make a written request on
the proper form, for certification of the names of the persons
eligible for appointment to the class for which the vacancy exists.
The Commission shall promptly certify to the appointing authority
the names of the first five persons on the eligible list for the
class. When there is more than one vacancy to be filled, the
Commission shall certify a number of names equal to the number of
vacancies to be filled and four names in addition thereto;
provided, however, that a less number may be certified when there
is not the required number on the eligible list. In the event the
appointing authority has less than five available persons from
which to make a selection and no additional names can then be
certified, he may choose from the certified names available, may
elect to postpone filling the vacancy until the names of at least
five available persons can be certified, or may fill the position
by a temporary or provisional appointment.
6-3
Order of Certification
Names shall be certified by the Commission to the appointing
authority in the following order:
A.

Names of persons who have been placed on a re-employment
list for the class through a lay-off in accordance with
these Rules and who are available for re-employment.

B.

Names of persons in the class who have transferred to the
unclassified service and have requested re-appointment as
provided in Chapter 10 of these Rules.

C.

Names of persons on an open competitive or promotional
eligible list for the class.

6-4
Appointment
After interview and any investigation determined necessary, the
appointing authority may make appointments only from among those
certified, and shall immediately notify the Commission of the
person or persons appointed. The appointing authority may select
any person on the certified eligible list for appointment. If an
eligible fails to appear for interview or duty at the time and

place directed, the eligible shall be deemed to have declined the
appointment.
6-5
Temporary Appointments
A temporary appointment to a temporary position for a term of not
more than twelve months may be made of a person meeting the
employment standards for the class.
Employees appointed to
temporary positions are exempt from regular appointment as provided
in Section 7-4 of these Rules.
6-6
Emergency Appointments
To meet the immediate requirements of any emergency condition which
threatens public life or property, such as extraordinary fire,
flood, earthquake or enemy attack, the appointing authority or his
authorized representative may employ such persons as may be needed
for the duration of the emergency without regard to these Rules
affecting appointments. As soon as emergency conditions permit,
such appointments shall be reported to the Commission.

CHAPTER 7
PROBATIONARY PERIOD
7-1
Objective
The probationary or working test period shall be regarded as an
integral part of the examination process and shall be utilized for
closely observing the employee's work, for securing the most
effective adjustment of a new employee to his or her position, and
for rejecting any employee whose performance does not meet the
required work standards,
7-2
Probation Period for Original Appointments
All original appointments shall be tentative and subject to a
probationary period of six months from the date of hire, except in
the case of police officers whose six-month probationary period
will begin the date of Peace Officer Standards and Training (POST)
certification.
The Mayor, with the approval of the Civil Service Commission, may
grant one extension to this original probationary period. Such
extension shall not exceed an additional six months.
The
department head in charge of each probationary employee shall file
with the Director progress reports at specified regular intervals
throughout the probationary period, but at least after the first
two months and again after the first five months of the
probationary period.
If at any time during the probationary period the
probationer are unsatisfactory to the appointing
Director shall be notified immediately, and
authority shall forward a statement in writing to
notifying him or her of the date of termination.

services of the
authority, the
the appointing
the probationer

If an unsatisfactory report by the appointing authority is not
filed by the end of the probationary period, the employee will be
deemed to be satisfactory and his or her employment continued.
7 -3 Release of Probationary Employee
During the probationary period, an employee may be released at any
time by the appointing authority if in the opinion of the
appointing authority the probationary employee's work performance
indicates that he or she is unable or unwilling to perform the
duties of the position satisfactorily or that the probationary
employee's habits and dependability do not merit continuation in
the service.
Written notice of release shall be given the
probationary employee and a copy filed with the Director.
Probationary employees may appeal this action only to the level of
supervision immediately above the appointing authority.
This
section does not apply to disciplinary probation.

7-4
Regular Appointment Folloving Probation Period
Original employees successfully completing the initial probation
period and subsequently receiving regular appointment shall at that
time be termed classified employees and receive regular status as
provided in of these Rules,
7-5
Probation on Promotion or Transfer
All promotional and transfer appointments shall be tentative and
subject to a probationary period of six months or such longer time
not to exceed an additional six months as extended by the Mayor
with the approval of the Commission.
Any employee in the
classified service appointed for promotion or transfer who does not
satisfactorily complete the probationary period shall revert back
to his or her prepromotional status and shall be immediately
reinstated in his or her former position provided a vacancy exists;
any employee in the classified service transferred to another
department who does not satisfactorily complete the probationary
period shall immediately revert to his or her previous position,
provided a vacancy exists.
If no vacancy exists in the
prepromotional or pretransfer position, the employee who does not
successfully complete the probationary period on promotion or
transfer shall be placed on the re-employment list.

CHAPTER 8
SUSPENSION, REINSTATEMENT, HEARINGS i APPEALS
8 - 1
Suspension Pending Investigation
An employee may be suspended by the Police Chief or Fire Chief, as
appropriate, pending the investigation or hearing of any charges
against such employee. The suspension shall be with pay unless
substantial grounds for suspension without pay is justified.
8-2
Reinstatement
When it is deemed to be for the good of the service, the appointing
authority may, upon approval of the Civil Service Commission,
reinstate a former employee to the same class, position, or rank
within two years from the date of termination, providing there is
a vacancy and the former employee was not terminated for cause.
8-3

Pre-Determination Hearing

A.

Entitlement: Classified employees are entitled to a hearing
before the Chief of the Department prior to dismissal,
suspension or demotion.

B.

Recommendation from Supervisor: The supervisor of an employee
shall, within a reasonable period of time after knowledge of
facts or circumstances that warrant a proposed disciplinary
action, recommend to the appointing authority that adverse
action be taken.

C.

Hearing Established: Upon recommendation from the supervisor
of an employee to the Chief of the Department for disciplinary
action, the Chief shall establish an informal hearing at which
time the employee may appear with or without representation,
and respond either in writing or orally concerning the
proposed action.

D.

Notice of Hearing: The employee shall be given notice either
by certified mail or by personal delivery, at least five (5)
working days prior to the hearing, of the date, time and place
of the hearing. Said notice shall also contain a statement of
the most severe disciplinary action being considered, and a
statement setting forth the facts or circumstances leading to
the proposed adverse action.

E.

Decision of the Chief of the Department: The Chief of the
Department shall reach a decision within fourteen (14)
calendar days from the final date of the hearing.

F.

Notice of Decision and Appeal Time: The employee shall be
given notice by certified mail or personal delivery of the
decision. If the decision is adverse, the employee has five
(5) working days from the date he or she receives the decision
to submit a notice of appeal to the Civil Service Commission
in accordance with these Rules.

G.

Continuance and Investigation; If the Chief of the Department
determines additional evidence is needed, the Chief may
continue the hearing and may further investigate or appoint an
individual to further investigate. The hearing shall not be
continued for more than five (5) working days unless agreed
upon by both parties.

H.

Type of Hearing: The hearing shall be informal and shall be
conducted in such a manner as to reasonably determine the
facts and circumstances relating to the proposed disciplinary
action. Either the City or the employee may call witnesses
and may record the hearing.

8-4
Appeal Rights
Any regular employee in the classified service who is removed from
office or employment for misconduct, incompetency, failure to
preform his duties, or failure to observe properly the rules of the
department or who is adversely affected by the administration of
these Rules or other City policies and rules may, within fourteen
(14) calendar days after notice of such action, file a written
request for review of the adverse action with the next higher level
of supervision in the City Administrative structure, up to the
Chief of the Department. Responses shall be made to an employee's
request for review within fourteen (14) calendar days.
If a
response is not received by the employee within that time period,
the employee may request a review at the next higher level, up to
the Chief of the Department. Provided, however, all appeals to the
Civil Service Commission shall be within five (5) working days of
such action implemented by the Chief of the Department.

CHAPTER 9
REVIEW BY FIRE CHIEF OR POLICE CHIEF
9-1
Time for Review
Any person in the classified civil service who is adversely
affected by the administration of these Rules or other
administrative actions, subject to the jurisdiction of the
Commission, any applicant for examination, and any eligible person
adversely affected by these Rules, may, within fourteen (14)
calendar days after notice of such action, file with the
appropriate Fire or Police Chief, a written request for review
provided the affected individual has previously exhausted all
applicable appeals as provided in these Rules.
9-2
Investigation
Upon filing the request for review, if it shall appear therefrom
that it was filed within the time prescribed by these Rules, the
appropriate Fire or Police Chief shall personally, by the Director,
or by other authorized agent, investigate any allegations of fact
set forth by the aggrieved person or persons.
9-3
Hearing
The investigation may include the holding of a hearing after
reasonable notice by the appropriate Fire or Police Chief, or his
or her designated impartial representative of all persons concerned
as designated.
9-4
Type of Hearing
Said investigation and hearing shall be informal and shall be
conducted in such a manner as to reasonably determine the facts and
circumstances relating to the action under review. The appropriate
Fire or Police Chief or his or her designated impartial
representative shall control and direct the conduct thereof.
9-5
Chief of Department Findings and Order
Within thirty (30) calendar days of the date of filing the request
for review, the Chief of the Department shall make findings of fact
and issue such order as he or she shall deem proper. The findings
and order shall be filed with the Director and a copy served on the
employee or employees. The failure of the Chief to file his or her
findings and order within the thirty day period shall be tantamount
to a sustaining action from which the request for review was taken
and permit appeal to the Civil Service Commission, as provided for
in these Rules.

CHAPTER 10
APPEALS T 3 • THE : 1 1 II 8EI t Si ICE COMMISSI- I 1 1
10-1
Employees Appeals—When Authorized
Any regular classified employee may appeal to the Commission from
any order of the appointing authority entered under these Rules by
which the employee is suspended, reduced, demoted, dismissed,
removed, or otherwise adversely affected.
10 - 2
Applicants and Eliaibles Appeals—When Authorized
Any applicant for examination and any eligible may appeal to the
Commission from any final action enforcing these Rules by which he
or she was adversely affected.
How Taken—Time
Appeals as provided in the next preceding section shall be taken by
filing with the secretary of the Commission a notice of appeal on
the designated form for such appeal. Such notice of appeal must be
served and filed within five (5) working days after service upon
the appellant of the order appealed from, and if not served and
filed within the time specified, the appeal shall be dismissed.
10-4
Notice of Appeal
The Notice of Appeal must be in writing and on the form provided
for such, addressed to the Civil Service Commission. A coy of the
appointing authority's findings and order may be attached thereto.
The Notice shall show wherein it is contended the order adversely
affects the appellant, and wherein it is contended the findings and
order are erroneous. It mi ist be signed by the appellant.
10
5
Powers of Commission
Subject to state law and for good cause shown upon written petition
duly filed and served on the adverse party or on its own motion,
the Commission may make such orders as it deems necessary,
extending the time limited by these Rules within which any party
shall be required to act, except the time to appeal, and may
require or permit the setting of a hearing, the taking of
depositions, the preservation of evidence, the subpoenaing of
witnesses and such other matters or things as it deems necessary or
desirable for the best interest of the parties, the public, and for
the full hearing and determination of the matter. It may hold a
pre-hearing conference to frame the issues to be tried and to
explore the possibility of obtaining admissions of fact from either
party, and if such conference is held, it shall enter an order
stating the issues and any admissions or stipulations of fact. In
framing the issues, it shall not be bound by the issues considered
by the appointing authority in his or her findings and order, but
may, in the interest of justice and when it deems such action to be
for the good of the service, consider any relevant issues. The
order may be amended from time to time on such terms as may be
just. All matters before the Commission shall be decided by the
preponderance of the evidence.

10-6
Hearing—Procedure
The hearing of said matter shall be at a time, place, and day fixed
by the Commission before at least a quorum of the Commission. The
parties may appear in person and may be represented by counsel.
The appellant is entitled to a public hearing.
The procedure at the hearing shall require that the appellant first
establish the grounds on which he or she relies to disprove the
action taken by the appointing authority which he or she considers
creates the adverse affects. Following the appellant's case, the
City may enter its rebuttal evidence.
The Commission shall provide for a fair hearing and have sufficient
reliable evidence upon which to justify any decision.
10-7
Reporting of or Recording of Proceedings
Every hearing shall be recorded either by Certified Shorthand
Reporter or by a mechanical or electronic recording device, as the
Commission may determine. The recording of the transcript shall be
preserved for five (5) years and shall not be opened for inspection
except by order of the Commission or of a court of competent
jurisdiction.
10-8
Evidence
At all hearings the Commission shall determine the admissibility of
evidence and shall use as near as it deems practicable the rules of
evidence following in the courts of Utah.
Provided, however,
hearsay evidence is admissible and its weight and sufficiency shall
be determined by the Commission.
10-9
Swearing of Witnesses
Every witness at a hearing before the Commission shall first be
sworn to testify truthfully as provided in Title 78, Chapter 24,
Sections 16 to 19 inclusive of the Utah Code Annotated, 1953. The
oath may be administered by a member of the Commission or by the
Secretary of the Commission.
10 - 10
Decision—Scope of Order of Review
The Commission shall fully hear and determine matters appealed to
it and shall determine the factual questions involved.
The
Commission may affirm or reverse, wholly or partly, or may modify
the order, requirement, decision, or determination appealed.
The findings and decision of the Civil Service Commission upon such
hearing shall be certified to the Chief of the Department, and
shall be final, and shall forthwith be enforced and followed by the
Chief of the Department.
10 - 11
Grievances Outside Jurisdiction of Commission
Any grievances outside the jurisdiction of the Commission alleged
by classified employees shall be referred to the City to be
processed, pursuant to its specified grievance procedure.

C h a p t e r ill ill
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Procedure
Amendments to these Rules may be recommended by the Mayor, the CAO,
the Director, any regular classified employee, Personnel Office,
Legal Department, or by any member of the Commission
ftny
recommendation to amend these Rules shall be filed with the Office
of the Secretary of the Commission. All recommendations to amend
these Rules shall be placed on the agenda of the next regular
Commission meeting allowing at ] east f i fteen (1 5) days pri or pub] i c
notice.
11-2
Public Hearing and Notice
Prior to adopting any amendments to I
:
:
:
:
l i€ se Rules, the commission
shall hold a public hearing thereon,
Notice of the proposed
amendments shall be provided by posting such notice on an employee
bulletin board in the Fire and Police Departments and making
available to any regular classified employee a copy of the proposed
amendment(s). Additional reasonable methods of notice calculated
to provide reasonable notice to classified employees may also be
used,
11-3
Adoption
After a public hearing thereon, the Commission, b> majority vote,
may approve or reject recommendations on these Rules, in whole or
in part, or may modify and approve them as so modified. Amendments
shall become effective when approved by the Commission. Adoption
of the original set of Rules shall follow the notice and hearing
requirements herein.

Ogden City Civil Service Commission
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Grievance Process and Appeal Fora

OGDEN CITY CORPORATION
CTVXL SERVICE COMMISSION
APPEALS PROCESS

Employee i s a d v e r s e l y a f f e c t e d by a p p o i n t m e n t / p r o m o t i o n
s u s p e n s i o n o r d i s c h a r g e from c l a s s i f i e d s e r v i c e .
Employee f i l e s a w r i t t e n r e q u e s t f o r a C i v i l S e r v i c e
Commission h e a r i n g w i t h t h e City R e c o r d e r ' s O f f i c e
w i t h i n f i v e (5) c a l e n d a r d a y s .
The C i v i l S e r v i c e Commission s h a l l c o n d u c t an
evidentiary hearing.
The C i v i l S e r v i c e Commission s h a l l i s s u e w r i t t e n f a c t s
and f i n d i n g s w i t h i n t h i r t y (30) c a l e n d a r d a y s o f appeal
hearing.
The d e c i s i o n o f t h e C i v i l S e r v i c e Commission w i l l
f i n a l and n o t s u b j e c t t o f u r t h e r a p p e a l .

CIVIL 6 ERVICE COKMIS SION
OGDEN CITY, WEBER COUNTY
8TATE OF UTAH

GRIEVANCE AND APPEAL

DATED:

)

EMPLOYEE INF ORMATION
Name:

__..__„_____________

Address-

.

_____

»_______

_

Telephone:., ± „„„} _ _ _ _ _ ______ _____________ _-.____
Position: ,,,„„„„„ ,.„.„___.. ____________________
Range/Step:
Immediate Supervisor: _________ _ _ _ „ _ _ . _ _ _ _ . _
,

Department Head:
GROUNDS f OR APPEAL
Date of Incident/Action: ___________
Statement of Facts:

__.._. „„ ______

(attach additional pages if necessary)

City Policy Violated:

Witnesses:

A*

REMEDY REQUESTED
Describe Desired Remedy:

VERIFICATION
The undersigned hereby verifies the accuracy of the
information contained herein and requests a hearing before the
Civil Service Conunission to resolve this Grievance/Appeal.
Date

TO RF

FTT.T.FH

Employee

IN BY THE CIVIL SERVICE COMMISSION:

RECEIVED:
Date
Copy

„

Personnel

Time
.
Date

*K

By

Ogden City Civil Sei \} i i

!' c i i i i i IILI, s. si c>n

Meeting Schedule
The Civil Service Commission's regular meeting is held on, I.he
_ _ _ _ _ _ _ _ of each month at
o'clock
_ >m , in the Ogden elf) f Council Chambers,
Special meetings of the Commission are held as needed for
urgent matters and hearings.

